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FOR THE NINTH CIRCUIT.

WM. L. TULL, DORA MAY SEELEY
and ERNEST B. TULL,
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LUCIUS B. NASH and LUCIUS G.

NASH, co-partners as Nash & Nash,
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PETITION FOR REHEARING.

To the Honorable, the United States Circuit Court of Appeals,

For the Ninth Circuit.

William L. Tull and Dora May Seeley, two of the ap-

pellants herein, feeling that the Court has overlooked or mis-

understood certain of the facts in this case, would respectfully

petition for a rehearing or a reconsideration of their causes

by this Court for the following reasons:

WILLIAM L. TULL

Nash & Nash claimed in their complaint that Tull had

agreed to give them 50 % of the amount recovered.
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This was denied by Tull.

Nash & Nash simply introduced a copy of the contract

in evidence and testified that Tull afterward orally ratified it

in their office when Dora Dormitzer was present.

No other testimony of any kind was offered in support of

this claim.

In answer Tull testified and denied explicitly signing any

contract for 50 %, and related all the circumstances occuring

when he signed a contract for 35
c/c. He denied ever seeing

Nash & Nash thereafter, and Dora May swore that she never

saw W. L. Tull in the office of Nash & Nash.

Nash & Nash refused to put the original contract in evi-

dence. Counsel for Tull believed, as he now believes, that

a party may not sustain his case by introducing a copy of a

paper and refuse to put in the original. Counsel did not de-

sire what is known as an inspection of the instrument; he

wanted the original in the record so it could be compared by

Tull with his own handwriting and compared and inspected

by the Court. We maintain the refusal to put in the original

left Nash & Nash without any valid or proper evidence of

the contract in the case. Tn addition we maintain it was

cause for the gravest suspicion as to the validity of the signa-

ture and instmment. Whatever the paper was, it would be

merged in the judgment and thereafter be worthless. If the

paper and signature were valid and true, there was no possible

reason for refusing to put it in the case. And the refusal to

put it in, after Tull had denied signing it, would at once raise



the suspicion that there was something wrong about the paper,

and we think the Court should have so held.

We certainly believe this Court will not wish to be under-

stood as holding that a party may prove his case by a copy of

a material instrument which is denied, and may refuse to put

the original in evidence. And yet that is what Nash & Nash

did, and what is approved by the Court in its opinion.

While Nash & Nash testified that Paul Dormitzer ob-

tained this contract from Tull, they failed to call Dormitzer

to testify regarding the matter, though he was a witness in

other matters in the case and all of this was after Tull had

testified that he had never signed any contract for 50 %.

This Court says that Tull offered no evidence of the

fraud, other than his own evidence. But we call the Court's

attention to the fact that the only other witness there could

be was Dormitzer, who, it was claimed, was Nash's agent

who committed the fraud. We could not expect him to tell

the truth as to what had happened. And we think the cir-

cumstantial evidence should be considered, that Nash refused

to put the original contract in evidence, the further fact that

Nash did not have Dormitzer testify regarding the contract

and its execution.

Then, we believe that heretofore there has been no ex-

ception to the rule of law, that one claiming rights through a

confidential relation has the burden of showing uberrima fides.

Dormitzer, the attorney of Tull, was hired to get the
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contract for Nash from Tull, and he took advantage of the

confidence reposed in him by his client Tull. We believe the

record shows that the fides was not uberrina, but Punica, and

so should have been held by this Court.

We would respectfully submit that the burden was on

Nash & Nash to prove uberrina fides, and they have entirely

failed to show to the Chancellor that good faith and assurance

of fair dealing which are such a necessary prerequisite to

obtaining the aid of a court of equity.

DORA MAY SEELEY

We believe that we should have pointed out more par-

ticularly to this Court what would have been the result to

Mrs. Seeley in the main cause herein had she not employed

counsel therein when Nash & Nash deserted her cause. It is

likely there would have been no serious consequences to her

had she failed to answer the bill of complaint. But we can-

not say the same as to the cross bill of the society (Main

Record, p. 174). Nash & Nash filed no answer for her to

this, and had she not engaged other counsel who did, she

would have been in default and would have lost all of her

rights. Nash & Nash did not pretend to represent her, they

signed no papers for her but they did sign stipulations in

which other counsel signed as her attorney (Main Record,

pp. 328, 331). They never told her that they were looking

after her interests or gave any explanation of their desertion

. of her cause. Further, had it not been for her new coun-

sel, no one had pleaded for her the very essential matters of



the decree of the Supreme Court of the United States, and

the assignment of errors thereto (Main Record, p. 260).

And if it had not been for her new counsel, she would have

had no cross appeal involving many matters of accounting,

including the matter of interest which was allowed by this

Court.

We submit that these are all matters vital to the success

of Mrs. Seeley's litigation, and that if she had not employed

new counsel to represent her in the cause, there would have

been no decree for her.

In fact, the onlv way they did claim to represent her was

the same way they represented the infant, as L. G. Nash

said (Record, p. 110) : "I presume that when this cause is

"concluded, we having done the work in the cause, that we

"are to be compensated out of the infant's estate. That is

"the extent of the claim that we have for representing him

"in these proceedings."

We believe that a consideration of these matters by this

Court will show that Nash & Nash had repudiated their con-

tract and did nothing for Dora May Seeley after the cause

was in the Federal Court.

Wc ask the Court to so hold, but if the Court does not

so hold, we ask at least that Nash & Nash be not entitled to

any percentage of the rents and profits recovered during that

time. Mrs. Seeley had to employ other counsel to protect

her rights, and it certainly cannot be just that she not only

must pav for extra counsel, but also pay Nash & Nash a



share ot the rents and profits received during the time they

were not representing her.

We believe the facts in the case require that Nash & Nash

should be allowed not to exceed 35 % from William L. Tull,

though even this was secured by fraud; and not to exceed

12}4 (
/o from Dora May Seeley; and we would so ask this

Court to modify its previous decision to that extent; or failing

this, that the Court hold that Nash & Nash should not re-

ceive anything from the rents and profits of the property dur-

ing the time it has been in the Federal Court.

Respectfully submitted,

F. W. DEWART,
Solicitor for William I.. Tull and Dora May Seeley.


